
325

Office of the Secretary, USDA § 11.9

(ii) When a hearing is cancelled due 
to the absence of a party, the Hearing 
Officer will add to the hearing record 
any additional evidence submitted by 
any party present, provide a copy of 
such evidence to the absent party or 
parties, and allow the absent party or 
parties 10 days to provide a response to 
such additional evidence for inclusion 
in the hearing record 

(iii) Where an absent party has dem-
onstrated good cause for the failure to 
appear, the Hearing Officer shall re-
schedule the hearing unless all parties 
agree to proceed without a hearing. 

(7) Post-hearing procedure. The Hear-
ing Officer will leave the hearing 
record open after the hearing for 10 
days, or for such other period of time 
as the Hearing Officer shall establish, 
to allow the submission of information 
by the appellant or the agency, to the 
extent necessary to respond to new 
facts, information, arguments, or evi-
dence presented or raised at the hear-
ing. Any such new information will be 
added by the Hearing Office to the 
hearing record and sent to the other 
party or parties by the submitter of 
the information. The Hearing Officer, 
in his or her discretion, may permit 
the other party or parties to respond to 
this post-hearing submission. 

(d) Interlocutory review. Interlocutory 
review by the Director of rulings of a 
Hearing Officer are not permitted 
under the procedures of this part. 

(e) Burden of proof. The appellant has 
the burden of proving that the adverse 
decision of the agency was erroneous 
by a preponderance of the evidence. 

(f) Timing of issuance of determination. 
The Hearing Officer will issue a notice 
of the determination on the appeal to 
the named appellant, the authorized 
representative, and the agency not 
later than 30 days after a hearing or 
the closing date of the hearing record 
in cases in which the Hearing Officer 
receives additional evidence from the 
agency or appellant after a hearing. In 
the case of a record review, the Hearing 
Officer will issue a notice of determina-
tion within 45 days of receipt of the ap-
pellant’s request for a record review. 
Upon the Hearing Officer’s request, the 
Director may establish an earlier or 
later deadline. A notice of determina-
tion shall be accompanied by a copy of 

the procedures for filing a request for 
Director review under § 11.9. If the de-
termination is not appealed to the Di-
rector for review under § 11.9, the no-
tice provided by the Hearing Officer 
shall be considered to be a notice of a 
final determination under this part.

§ 11.9 Director review of determina-
tions of Hearing Officers. 

(a) Requests for Director review. (1) Not 
later than 30 days after the date on 
which an appellant receives the deter-
mination of a Hearing Officer under 
§ 11.8, the appellant must submit a 
written request, signed personally by 
the named appellant, to the Director to 
review the determination in order to be 
entitled to such review by the Director. 
Such request shall include specific rea-
sons why the appellant believes the de-
termination is wrong. 

(2) Not later than 15 business days 
after the date on which an agency re-
ceives the determination of a Hearing 
Officer under § 11.8, the head of the 
agency may make a written request 
that the Director review the deter-
mination. Such request shall include 
specific reasons why the agency be-
lieves the determination is wrong, in-
cluding citations of statutes or regula-
tions that the agency believes the de-
termination violates. Any such request 
may be made by the head of an agency 
only, or by a person acting in such ca-
pacity, but not by any subordinate offi-
cer of such agency. 

(3) A copy of a request for Director 
review submitted under this paragraph 
shall be provided simultaneously by 
the submitter to each party to the ap-
peal. 

(b) Notification of parties. The Direc-
tor promptly shall notify all parties of 
receipt of a request for review. 

(c) Responses to request for Director re-
view. Other parties to an appeal may 
submit written responses to a request 
for Director review within 5 business 
days from the date of receipt of a copy 
of the request for review. 

(d) Determination of Director. (1) The 
Director will conduct a review of the 
determination of the Hearing Officer 
using the agency record, the hearing 
record, the request for review, any re-
sponses submitted under paragraph (c) 
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of this section, and such other argu-
ments or information as may be ac-
cepted by the Director, in order to de-
termine whether the decision of the 
Hearing Officer is supported by sub-
stantial evidence. Based on such re-
view, the Director will issue a final de-
termination notice that upholds, re-
verses, or modifies the determination 
of the Hearing Officer. The Director’s 
determination upon review of a Hear-
ing Officer’s decision shall be consid-
ered to be the final determination 
under this part and shall not be appeal-
able. However, if the Director deter-
mines that the hearing record is inad-
equate or that new evidence has been 
submitted, the Director may remand 
all or a portion of the determination to 
the Hearing Officer for further pro-
ceedings to complete the hearing 
record or, at the option of the Director, 
to hold a new hearing. 

(2) The Director will complete the re-
view and either issue a final determina-
tion or remand the determination not 
later than— 

(i) 10 business days after receipt of 
the request for review, in the case of a 
request by the head of an agency; or 

(ii) 30 business days after receipt of 
the request for review, in the case of a 
request by an appellant. 

(3) In any case or any category of 
cases, the Director may delegate his or 
her authority to conduct a review 
under this section to any Deputy or As-
sistant Directors of the Division. In 
any case in which such review is con-
ducted by a Deputy or Assistant Direc-
tor under authority delegated by the 
Director, the Deputy or Assistant Di-
rector’s determination shall be consid-
ered to be the determination of the Di-
rector under this part and shall be final 
and not appealable. 

(e) Equitable relief. In reaching a deci-
sion on an appeal, the Director shall 
have the authority to grant equitable 
relief under this part in the same man-
ner and to the same extent as such au-
thority is provided an agency under ap-
plicable laws and regulations.

§ 11.10 Basis for determinations. 

(a) In making a determination, the 
Hearing Officers and the Director are 
not bound by previous findings of facts 

on which the agency’s adverse decision 
was based. 

(b) In making a determination on the 
appeal, Hearing Officers and the Direc-
tor shall ensure that the decision is 
consistent with the laws and regula-
tions of the agency, and with the gen-
erally applicable interpretations of 
such laws and regulations. 

(c) All determinations of the Hearing 
Officers and the Director must be based 
on information from the case record, 
laws applicable to the matter at issue, 
and applicable regulations published in 
the FEDERAL REGISTER and in effect on 
the date of the adverse decision or the 
date on which the acts that gave rise 
to the adverse decision occurred, 
whichever date is appropriate under 
the applicable agency program laws 
and regulations.

§ 11.11 Reconsideration of Director de-
terminations. 

(a) Reconsideration of a determina-
tion of the Director may be requested 
by the appellant or the agency within 
10 days of receipt of the determination. 
The Director will not consider any re-
quest for reconsideration that does not 
contain a detailed statement of a ma-
terial error of fact made in the deter-
mination, or a detailed explanation of 
how the determination is contrary to 
statute or regulation, which would jus-
tify reversal or modification of the de-
termination. 

(b) The Director shall issue a notice 
to all parties as to whether a request 
for reconsideration meets the criteria 
in paragraph (a) of this section. If the 
request for reconsideration meets such 
criteria, the Director shall include a 
copy of the request for reconsideration 
in the notice to the non-requesting par-
ties to the appeal. The non-requesting 
parties shall have 5 days from receipt 
of such notice from the Director to file 
a response to the request for reconsid-
eration with the Director. 

(c) The Director shall issue a decision 
on the request for reconsideration 
within 5 days of receipt of responses 
from the non-requesting parties. If the 
Director’s decision upon reconsider-
ation reverses or modifies the final de-
termination of the Director rendered 
under § 11.9(d), the Director’s decision 
on reconsideration will become the 
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